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SUPREME COURT OF APPEALS OF VIRGINIA. 



Hardy v. Commonwealth. 

March 10, 1910. 

[67 S. E. 522.] 

1. Jury (§ 82*) — Drawing and Summoning — Effect of Irregularities. 

— Code 1904, § 4018, provides that "for good cause shown in any felony 
case, the judge * * * may direct more than twenty names, to be 
drawn and placed in the list and more than sixteen persons to be sum- 
moned. He shall in each case specify the number of names to be 
drawn and the number of persons to be summoned; the number drawn 
shall not be more than four in excess of the number of summons." 
Held, that where the court directed 40 persons to be drawn, and that 
at least 36 be summoned, the validity of a venire is not affected by 
the fact that the clerk directed the sheriff to summon the entire list 
as drawn, instead of at least 36. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. § 307; Dec. Dig. 
§ 82.*] 

2. Criminal Law (§ 415*) — Evidence — Declarations by Decedent. — 
Where it appeared that defendant had made violent threats showing 
deadly hostility towards deceased and toward any person who would 
dare to prosecute him for violation of the liquor laws after having 
claimed to be his friend, a witness who testified that he informed 
defendant on the day of the homicide that deceased was going to 
prosecute him for selling liquor without a license could testify to 
statements by deceased as to his purpose in that respect, though all 
that deceased had said as to his purpose was not communicated to de- 
fendant. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 
943, 949; Dec. Dig. § 415.*] 

3. Homicide (§ 167*) — Evidence — General Threats. — When it ap- 
pears that deceased was about to commence a prosecution against 
defendant for selling liquor without a license, and this had been com- 
municated to defendant, testimony of general threats by defendant to 
kill any one who would report him for a violation of the liquor law 
after pretending to be friendly, or after buying liquor of him, is 
admissible. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. §§ 333- 
337; Dec. Dig. § 167.*] 

4. Homicide (§ 167*) — Evidence — Conditional Threats. — Testimony 
of conditional threats to kill are admissible where it is shown that 

♦For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, and Reporter Indexes. 
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the person who has been attacked had put himself within the con- 
ditions laid down by defendant in making them. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. § 334; Dec. 
Dig. § 167.*] 

5. Homicide (§ 167*) — Evidence — Threats. — Testimony that a year 
or two before the trial defendant remarked that if any one was to 
prosecute him, and cause him to pay a fine, he would kill him, is ad- 
missible to show ill feeling existing some time prior to the homicide. 

[Ed. Note. — For other cases, see Homicide Cent. Dig. § 334; Dec. 
Dig. § 167.*] 

6. Homicide (§ 167*) — Evidence — Threats. — Where a witness ap- 
pears to be reluctant to testify against defendant, his testimony that 
about a week before the homicide defendant said, "All right, if things 
turn out like they look, I am going to kill him, damn him," is ad- 
missible, though witness states he did not know whom defendant was 
talking about; it being within the province of the jury to determine 
the facts, and draw reasonable inferences therefrom. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. § 337; Dec. 
Dig. § 167.*] 

7. Criminal Law (§ 695*) — Evidence — Objection to Evidence. — 
Where an objection to testimony is general and a portion of it is 
proper and a portion improper, the court should overrule the objection. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1637; 
Dec. Dig. § 695.*] 

8. Homicide (§ 158*)— Evidence — Threats. — Testimony of imper- 
sonal and conditional threats is admissible for the purpose of show- 
ing general malice on the part of defendant, particularly when taken 
in connection with the other definite, express, personal, and malignant 
threats made by defendant with direct reference to deceased. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. §§ 293-236; 
Dec. Dig. § 158.*] 

9. Criminal Law (§ 670*) — Reception of Evidence — Evidence Ad- 
missible in Part — Restriction to Particular Purpose. — The admission 
of a detective's testimony that recently before the homicide he was 
employed by deceased to procure evidence with a view of prosecuting 
defendant for selling liquor without a license was not error; the 
jury being instructed that it was admitted for the sole purpose of 
showing the feelings between deceased and defendant. 

[Ed. Klote. — For other cases, see Criminal Law, Cent. Dig. §§ 
1595, 1596; Dec. Dig. § 670.*] 

10. Homicide (§ 173*) — Evidence — Instrument Used. — Testimony 
of an officer of a gun manufacturing company to prove the entry on 
the regularly kept sales book of the company, which shows the sale 
and shipment of a let of guns, among which was a gun having on its 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date. &c Reporter Indexes. 
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forearm the same number as that on the forearm of a gun made by 
the company, and afterwards found near the place of the homicide, 
is admissible; there being evidence that defendant had recently owned 
a gun of the same pattern. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. § 374; Dec. 
Dig. § 173.*] 

11. Witnesses (§ 380*) — Impeaching One's Own Witness. — Under 
Code 1904, § 3351, where the testimony of a witness called by the 
prosecution is inconsistent with his previous statements out of court, 
his testimony may be discredited by the prosecution by showing such 
inconsistent statements. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 1314; 
Dec. Dig. § 380.*] 

12. Homicide (§ 336*) — Review — Harmless Error — Conduct Affect- 
ing Jury. — During the trial of a prosecution for homicide by shooting 
deceased from ambush, the jury was allowed, in company with two 
officers, to attend a moving picture show wherein two suitors for the 
hand of a lady quarreled, and one of them lay in wait along a road, 
attacked his rival with a dagger, and felled him to the ground. Held 
that, though the conduct of the officers in taking the jury to such a 
show was highly censurable, it does not require a reversal of the 
conviction; it appearing from the uncontradicted affidavits of the 
jurors that they were not influenced against defendant by the pictures. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. § 707; Dec. 
Dig. § 336.*] 

13. Criminal Law (§ 1039*)— Appeal— Conduct Aftecting Jury- 
Failure to Object during Trial. — Defendant is not entitled to a re- 
versal on the ground that the jury had attended a moving picture 
show during the trial, where counsel for defendant knew of such con- 
duct during the trial, and failed to call the court's attention thereto 
until after verdict. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 
2G47, 2648; Dec. Dig. § 1039.*] 

14. Homicide (§ 174*)— Evidence— Subsequent Conduct of Defend- 
ant.— The facts that on the day following the homicide defendant 
manifested no concern as to what had happened, and, when it became 
known that bloodhounds had been ordered, he mounted a wagon and 
rode into the forest and remained there until all fear of being pursued 
had vanished, may be considered by the jury. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. § 365; Dec. 
Dig. § 174.*] 

15. Criminal Law (§ 1159*)— Review— Questions of Fact.— The 
jury being the judges of the credibility of witnesses and the weight 



*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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of evidence, a conviction supported by evidence is conclusive on re- 
view. 

[Ed. Note.- For other cases, see Criminal Law, Cent. Dig. §§ 
3074-3083; Dec. Dig. § 1159.*] 

16. Homicide (§ 253*) — Sufficiency of Evidence. — Evidence held 
sufficient to support a conviction of murder in the first degree. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. §§ 523-532; 
Dec. Dig. § 253.*] 

Error to Circuit Court, Nansemond County. 

Samuel Hardy was convicted of murder, and brings error. Af- 
firmed. 

Thos. H. Willcox and Hill Carter, for plaintiff in error. 
Attorney General and R. W. Withers, for the Commonwealth. 

Cardwell, J. Samuel Hardy was indicted in the circuit court 
of Nansemond county for the murder of Tiberius Gracchus 
Jones (spoken of in the record as "Grac." Jones), was found 
guilty of murder in the first degree, and sentenced to be electro- 
cuted. To this judgment of the circuit court a writ of error was 
awarded by a judge of this court. 

It appears that the deceased, in company with his next door 
neighbor, one J. H. Joyner, returned on the railroad train, from a 
trip to Suffolk, to the town of Holland, near which town in 
Nansemond county he lived, a little after 9 o'clock p. m. October 
26, 1908, and after lingering a short time in Holland near the 
office of a justice of the peace, who was engaged in the trial of 
a criminal case, he and Joyner left for their homes, walking to- 
gether till the pathway or road to Joyner's home was reached, 
and then the deceased proceeded in the direction of his own home 
nearby. About 10:30 o'clock p. m., just after deceased had 
gotten inside his inclosure, entering through what is generally 
spoken of as the "eastern gate," he was shot down by some person 
or persons lying in wait, receiving two wounds in the abdomen, 
made with No. 6 shot fired from a shotgun at short range, and 
three wounds made by bullets fired from a pistol. The shots 
from both the gun and the pistol were in rapid succession, and 
the wounds from the shotgun were both necessarily fatal, and 
from which the murdered man died within two or three hours. 

Joyner, who was not far away, and who not only heard the 
shooting, but heard the deceased exclaim, "You scoundrel!" was 
the first person to reach the deceased, who exclaimed as he ap- 
proached, "Joyner, they have killed me for telling the truth," and 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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afterwards remarked that he thought "Sam Hardy or Luke did 
it." Still later, when conscious of impending and certain death, 
he said that "it was so dark that he could not see, but thought 
it was Sam Hardy." 

The physicians attending the wounded man did not find either of 
the pistol bullets in the body of the deceased, but did find in one 
of the wounds the wad of a cartridge which bore upon it the 
stamp of the Union Metallic Cartridge Company, "No. 6 shot, 
3 drams powder," just such a wad as was used in shells shot 
from a No. 12 bore Ithaca shotgun, and just such a gun as Sam 
Hardy, the accused, owned and had in his possession certainly up 
to a few days before this murder. The pistol used by the assas- 
sin was, as near as could be told from the wounds it made, a 32 
caliber, just such a pistol as the accused owned and shown to 
have been put by him into his pocket on the night of the murder 
as he was leaving his store, and not over two hours before the 
murder. 

It further appears that the accused and the deceased, who had 
lived for some years within less than a mile of each other, had 
been friends until within a few months before the murder of the 
deceased, when they became exceedingly unfriendly, in fact, bit- 
terly hostile ; the deceased having charged the accused with selling 
liquor without a license, and openly and in unqualified terms 
charged him with perjury in the testimony which he had given in 
a will case just six clays previous to the murder of the deceased, 
and that deceased had not only declared it to be his purpose to 
prosecute the accused for the illicit sale of liquor, but also for 
perjury, and had on the very day he was assassinated gone to 
Suffolk to consult an attorney with respect to the institution of 
such prosecution. It also appears, as we will see later, that the 
accused knew what were the declarations and purposes of the 
deceased in respect to his prosecution for illicit traffic in liquor, 
but what was very much more serious to him a prosecution for 
perjury, and he doubtless knew that the charge of perjury could 
not be maintained without the evidence of the deceased. 

It was furthermore shown in the evidence that the accused 
(Hardy) cherished feelings of intense hostility towards the de- 
ceased for some time prior to his death, and that he had made 
repeated and malignant threats against his life. 

Early in the morning following the murder there was found 
near where the deceased had fallen and was lying when Joyner 
found him the forearm of an Ithaca shotgun, which had doubtless 
bounded from the gun which fired the fatal shots at the deceased 
— a forearm of just such a shotgun as the accused owned. 

Taking up in their order the errors assigned on behalf of the 
accused, we come first to the question whether or not the trial 
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court erred in overruling the motion of the accused to quash the 
writ of venire facias. 

Pursuant to the statute (section 4018, Code 1904), the judge of 
the circuit court directed more than 20 names to be drawn and 
placed in the list, and more than 16 to be summoned — i. e., the 
order entered, "for good cause shown," directed that 40 persons 
be drawn, at least 36 of whom should be summoned. Thereupon 
the clerk issued the writ of venire facias, directing the sheriff 
to summon the entire 40 so drawn, and the failure of the clerk to 
direct the summoning of 36 instead of the entire 40 is the ground 
of the motion of the accused to quash the writ. 

That part of section 4018 of the Code, supra, which is pertinent 
here is as follows: "For good cause shown in any felony case 
of the judge of the court, in term time or vacation, may direct 
more than twenty names to be drawn and placed in the list, and 
more than sixteen persons to be summoned. He shall in such 
case specify the number of names to be drawn and the number of 
persons to be summoned; the number drawn shall not be more 
than four in excess of the number to be summoned." 

That' the clerk in this case proceeded strictly in the manner pre- 
scribed in the statute to draw 40 names from the jury box, which 
he placed in the list which he delivered to the sheriff, is not ques- 
tioned. Therefore the sole question is : Was the issuing by the 
clerk of the writ of venire facias directing the sheriff to sum- 
mon the entire list so drawn such a departure from the manda- 
tory and imperative requirements of the statute as prejudiced, or 
might have been prejudicial to, the accused. 

The motion to quash the writ was made in due time, but it is 
nowhere pointed out that the accused was or might have been 
prejudiced by the writ directing the summoning of the entire 40 
instead of only 36 of the persons named in the list ; nor does there 
occur to us any reason for supposing that this irregularity of the 
clerk, if indeed it could be considered an irregularity, could have 
by any possibility been prejudicial to the accused. 

To sustain the contention of the accused, the cases of Jones v. 
Commonwealth, 100 Va. 842, 41 S. E. 951, and Hoback v. Com- 
monwealth, 104 Va. 871, 52 S. E. 575, are greatly relied on, but 
in our view of those cases they are not authority for the propo- 
sition the accused is contending for. In the first of those cases 
the clerk issued a writ of venire facias commanding the officer to 
summon 24 persons of his county, instead of 16 as the statute and 
the order of the court required; and it was held that the manda- 
tory and imperative provisions of the statute had not been com- 
plied with, and that the writ of venire facias should have been 
quashed. Subsequently the statute was amended, with the evi- 
dent intent of reducing technical objections in criminal cases to 
the minimum. See Acts 1902-04, p. 882 ; Acts 1904, p. 16. 
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In the Hoback Case, supra, the method actually followed in 
summoning the venire was in direct contravention of the manda- 
tory provisions of the statute for the protection of the prisoner, 
and a guaranty to him of a jury uninfluenced by the will, caprice, 
or personal preference of any officer of the court. Therefore the 
second and third as well as the first writ were quashed. That 
case was wholly different from this. It cannot be contended with 
any degree of force, as it appears to us, that because the sheriff 
in this case was directed to and did summon the entire panel of 
40 the accused was deprived of the privilege of exercising his 
option of striking as many as four from the panel, or any error 
committed of which he could complain. 

We concur in the opinion of the learned judge below that the 
provisions of the statute requiring that the number of persons 
drawn from the box should not be more than four in excess of 
the number summoned was clearly not intended as a protection 
to the party to be tried, but to give the sheriff a certain discre- 
tion to be used for his benefit and convenience, to the end that 
he might be excused if he did not summon all of the jurors 
drawn, provided the number not summoned was not greater than 
four. In the very nature of things, the mere irregularity com- 
plained of in this case did not and could not have prejudiced the 
accused, and therefore the refusal of the trial court to quash 
the writ of venire facias is without error. 

The second assignment of error presents the question whether 
or not the court erred in permitting, over the protest and ob- 
jection of the accused, the testimony of the witness J. H. Joyner 
to go to the jury. 

The only ground upon which the objection to the testimony 
of this witness could rest at all is that a part of it relates to 
matters not communicated to the accused. 

By way of introduction, this witness did make immaterial 
statements, but it does not appear to us that any part of his 
testimony was in a legal sense prejudicial to the accused. The 
accused had made vicious and violent threats, showing unmis- 
takably a deadly hostility on his part toward the deceased, some 
of which threats were more or less impersonal, and some of 
them conditional, but all tending to show "malice," either gen- 
eral or special, toward the deceased, all of these threats tending 
to show also the intent of his mind towards the deceased, or 
towards any one who would dare to prosecute him for a crim- 
inal violation of the liquor laws, after having claimed to be his 
friend, so as to cause him to lose a large sum of money, and 
the testimony of Joyner was entirely proper and material to 
prove that the purpose of the deceased to prosecute the accused 
was communicated to the accused before the murder of the de- 
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ceased. Joyner testified that on the very day this murder was 
committed he (Joyner) had told the accused that "Mr. Jones 
was going to prosecute him for selling liquor without a license;" 
that "he had as well get ready to pay the fine ;" and that he 
(Hardy) '"had just as well get ready to pay a fine for selling 
liquor without a license, because Mr. Jones had him faded." 
Whether all the facts testified to by Joyner were communicated 
to the accused or not, they were, in our opinion, facts which 
were proper to introduce into the case for the purpose of show- 
ing the state of feeling existing between the deceased and the 
accused, and of showing the apprehension of the accused that 
it was the settled purpose of the deceased to have him pros- 
ecuted and punished for both the illicit sale of liquor and per- 
jury. 

The third assignment of error is the admission of testimony 
of the witnesses Jesse Copeland, Clause Norfleet, and Joseph 
I. Johnson, who testified to certain threats made by the accused 
of an alleged vague, indefinite, or conditional character. 

The statement of Johnson is: "I heard him (accused say 
the day he went home from here on the will case that he would 
have killed him on that day if he had opened his lips to him." 
"He did not say much about the will. He cursed and quarreled 
over it some and said he was going to kill Grac. Jones, damn 
him." Copeland testified that the accused had said in his pres- 
ence "that if a man was to report him in this low, underhand 
means of pretending to be friendly with him, and come in and 
buy whisky, and then go out and report him and get him into 
court and trouble, he would kill him for it;" that "he did not 
mean any man that might report him or any man that would 
be a witness, but a party that would underminingly, as he called 
it, buy whisky from him." 

It is true that the threat testified to by Copeland was a gen- 
eral threat, and in a sense a conditional threat, and was made 
some time before this murder, but it tended to show a purpose 
in the mind of the accused to kill any man who should subject 
him to a prosecution and fine for the illicit sale of liquor. 

As we have seen, the deceased at the time of his death and 
prior was engaged in putting in motion against the accused the 
machinery of the law to punish him for selling liquor without a 
license, and the accused had been informed a few hours before 
deceased met his death that he (deceased) had the evidence on 
him (the accused) and was going to prosecute him. 

The authorities, so far as we have been able to examine them, 
unmistakably hold that conditional threats are admissible, wher- 
ever it is shown that the party who has been attacked had put 
himself within the conditions laid down by the party making 
the threats. 



1910.] HARDY V. COMMONWEALTH. 261 

The rule as to admissibility of such evidence is well stated 
in 21 Cyc. p. 922, under the head of ''Indefinite, Impersonal and 
Conditional Threats," as follows: "A threat to kill or injure 
some one not definitely designated is admissible in evidence 
where other facts adduced give individuation to it ; but general 
threats not shown to have any reference to the deceased cannot 
be proved. So also words uttered under such circumstances 
as prima facie to import a threat are admissible. The fact that 
the threat made was conditional, or was immediately retracted, 
does not affect its admissibility." 

"Nor is it necessary to name the threatened party when the 
facts and circumstances make it clear that the deceased was the 
party intended." Mathis v. State, 34 Tex. Cr. R. 39, 28 S. W. 
817; Hardy v. State, 31 Tex. Cr. R. 289, 20 S. W. 561; Cribbs 
v. State, 86 Ala. 613, 6 South. 109. 

Norfleet's testimony excepted to was that a year or two be- 
fore the trial the accused in witness' hearing remarked that if 
any one was to indict him, and cause him to pay out a whole 
parcel of money, he would kill him. With respect to this wit- 
ness, it is only necessary to observe here that witnesses not 
unfrequently overestimate the lapse of time, and the jury might 
well have considered from all the evidence in the case that this 
remark of the accused in the presence of Norfleet was not any 
thing like two years, or even a year, before the murder of the 
deceased. The testimony of this witness was entirely compe- 
tent to show the ill feeling existing between the deceased and 
the accused for some time, perhaps a year, prior to the murder 
of the deceased. 

Joseph I. Johnson testified that about a week before the killing 
of the deceased he heard the accused say, "All right. If things 
turned out like they looked, he was going to kill him, damn 
him." Now, both Joyner and Johnson clearly appear to be 
reluctant witnesses against the accused; and, though Johnson 
said that he did not know whom the accused was talking about, 
"whether a man, or a snake, or a mule, or who," it was within 
the province of the jury to determine the facts and to draw 
reasonable inferences therefrom, and it is perfectly evident that 
the jury understood from the language of the accused testified 
to by Johnson that he referred to some man, and were war- 
ranted from all the evidence adduced in the conclusion that he 
referred to his avowed enemy, the deceased. 

R. W. Withers, on behalf of the commonwealth, testified that 
on the afternoon of the murder of the deceased, which occurred 
as stated between 10 and 11 o'clock p. m., deceased came to 
Suffolk and inquired of witness why he did not proceed to 
prosecute the accused (Hardy) for selling liquors without a 
license and for perjury, claimed by the deceased to have been 
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committed by the accused in his testimony with reference to 
the will of Z. T. Holland, which testimony of the accused had 
been taken before a notary some five or six days prior to this 
conversation between the witness Withers and the deceased. 
Withers testified to no threat made by the deceased, but only 
to the effect that the deceased entertained feelings of revenge 
and ill will towards the accused. The witness also testified in 
respect to facts and circumstances immediately preceding the 
murder tending to show the animus of the deceased towards 
the accused, and it may be that, if there had been no other evi- 
dence in connection with the statements of the witness bringing 
home to the accused knowledge of the deceased's feelings to- 
wards him, there would be force in the position that this evi- 
dence of Withers was inadmissible; but it is to be borne in mind 
that the accused was told by Joyner on the very day of the 
murder that the deceased was going to prosecute him for selling 
liquor, and was also told between October 20th and 26th, the 
day of the murder, that Jones was going to prosecute him for 
perjury. Moreover, a material part of Withers' testimony, 
where he testifies as to what the deceased said and did on the 
20th of October, six days before the murder, as to the purpose 
of the deceased to prosecute the accused for selling liquor and 
for perjury, is corroborated by the accused's own witness, B. 
R. Doughtie, who stated that he saw and conversed with the 
accused on his return from Suffolk the evening of the 20th, and 
that the accused said, among other things, that at the taking 
of his testimony touching the Holland will Mr. Grac. Jones 
( deceased) was sitting near by, and every time he (accused) 
would say anything he could hear him (Grac. Jones) say in a 
low tone : "That is a lie." 

The testimony of Withers, to a considerable extent, is not 
very material, but was not incompetent, while the other facts 
he testified to were admissible, as the lower court properly held, 
as tending to show the state of feeling existing between the 
accused and the deceased just prior to the killing of the latter. 
Moreover, the objection made to Withers' testimony is in gen- 
eral terms, without pointing out the objectionable parts: and 
it is well settled by numerous decisions of this court that where 
exception to the testimony is general, and where a portion of 
the testimony is proper and a portion improper, the court should 
overrule the exception. See Trogdon's Case, 31 Grat. 862 ; 
Parsons v. Harper, 16 Grat. 64; Sulphur Mines Co. v. Thomp- 
son, 93 Va. 293, 25 S. E. 232 ; N. & W. Ry. Co. v. Sutherland, 
105 Va. 545, 54 S. E. 465 ; and authorities cited in those cases. 

It is very true that some of the threats of the accused which 
were testified to by Joyner and others were impersonal or con- 
ditional, but clearly, as the authorities show, they were compe- 
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tent for the purpose of showing general malice on the part of 
the accused, particularly when taken in connection with the other 
definite, express, personal, and malignant threats made by the 
accused with direct reference to the deceased, established be- 
yond question by the testimony of the same or other witnesses 
in the case. 

"Greater latitude is allowed in the presentation of evidence 
where it is purely circumstantial than would be admissible where 
it is sought to establish the contention upon direct and positive 
testimony. In the reception of circumstantial evidence great 
latitude must be allowed. The jury should have before them 
every fact which will enable them to elucidate the transaction 
and to come to a satisfactory conclusion. However remote or 
insignificant a fact may be, if it tends to establish a probability 
or improbability of a fact in issue, to make it more or less prob- 
able, it is admissible." 3 Cyc. p. 110. 

Direct evidence can rarely, if ever, be produced in a case like 
this, where the assassination is in secret, in the darkness of the 
night, and where no human eye, not even the unfortunate victim, 
could see the hidden foe, and of necessity from the very nature 
of the case the crime can only be proved by circumstantial evi- 
dence. If this were not a correct and an established rule of 
evidence, many of the most atrocious crimes known to society 
would go unpunished, and society be illy protected, especially 
against such shocking and dastardly murders as we are now 
dealing with. 

The facts proven in this are: That bitter feelings existed 
between the accused and the deceased; that deceased, just prior 
to his death, had been talking freely about the accused on the 
streets of Holland and elsewhere. He did not pick his men 
to talk to about accused, but talked "open and above board," 
and that too in a small town where the accused was a promi- 
nent business man. The accused had just testified in the will 
case, at which time the deceased was sitting behind opposing 
counsel prompting him as to the line of attack, and was heard 
by the accused frequently to say in an undertone, "That's a lie," 
when the accused was testifying. That the accused had on 
numerous occasions stated that any person who had once been 
his friend and afterwards turned against him, informing on him 
for selling liquors without a license, he would kill. That he 
knew that the deceased was informing on him both as to the 
selling of liquor and as to the still graver charge of perjury. 
That the accused had said to several people just prior to the 
killing of the deceased that he "was going to kill Grac. Jones, 
damn him." That, "if Jones came in his store, he would kill 
him." That he would "give $50 to have Jones alone in the Dis- 
mal Swamp, and work nights to make the money." That "Jones 
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had spoken to him at church where he had the advantage of 
him, but his (accused's) time was coming." 

With these facts proven by uncontradicted evidence, it is clear 
to us that the statements of Copeland, Norfleet, Johnson, and 
Withers were properly allowed to go to the jury, to be consid- 
ered, as they were told, along with all the threats proven in the 
case, and to be given such weight in connection therewith as 
the jury felt it deserved. Supporting the ruling of the trial 
court admitting the testimony of these witnesses are numerous 
cases cited in the opinion of the learned judge below, which is. 
before us, from the states of Alabama, Georgia, Indiana, Mis- 
souri, Montana, Nevada, Ohio. Pennsylvania, and Texas, and 
also cases decided by this court, viz., Snodgrass' Case, 89 Va: 
679, 17 S. E. 238; Muscoe's Case, 87 Va. 460, 12 S. E. 790. 
See, also, 21 A. & E. Enc. L. 220, and authorities there cited. 

The learned counsel for the accused in this case seem to con- 
tend for the view that evidence as to the state of feeling existing 
between the accused and the victim of a murder can only be 
admitted after it is shown that the accused committed the crime ; 
but the authorities by no means sustain this view. 

A case in point is Keener v. State, 18 Ga. 228, 63 Am. Dec. 
269, where the court said : "The tme distinction, we apprehend, 
as to the admissibility of evidence of threats, and one apparently 
overlooked in many of the cases, is this: When sought to be 
introduced by the defendant as a justification for the homicide, 
and without any overt act, he must show that they have been 
communicated; otherwise, they can furnish no excuse for his 
conduct; but when offered to prove a substantial fact, viz., the 
state of feeling entertained by deceased toward the accused, it 
is competent testimony, whether a knowledge of the threats be 
brought home to the defendant or not. When the fact of hom- 
icide is admitted or established by the evidence, circumstances 
showing the temper and conduct of the parties and illustrating 
their feelings towards each other previous to the fatal meeting 
are admissible in evidence as tending to throw light on the ques- 
tion of malice and intent." 21 Cyc. 892; Dean's Case, 32 Grat. 
912. 

The same principle is recognized bv this court in O'Boyles' 
Case, 100 Va. 785, 40 S. E. 121, where the opinion by Keith, 
P., says: "The evidence objected to was not admitted as tend- 
ing to prove the perpetration of the crime with which the pris- 
oner was charged, but for the purpose of showing the relation 
between the parties, their state of feelings, and course of con- 
duct towards each other, and as reflecting light upon the motive 
and intent with which the act was done." 

To review here the numerous authorities cited by the learned 
counsel for the accused would needlessly prolong this opinion, 
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since our examination of them leads either to the conclusion that 
they do not sustain the view contended for, or are in conflict 
with the great weight of authority, and therefore could not be 
given our approval. 

Exception is taken to the testimony of the witness C. E. 
Everett, who was a detective of Norfolk, Va., and testified that 
a short while before this murder he was employed by the de- 
ceased (Jones) to go to the town of Holland for the purpose 
of getting up evidence with the view of prosecuting the accused 
( Hardy) for selling liquor illegally. The ground of objection 
to this evidence is that the visits of Everett and his efforts to 
get up evidence wanted by the deceased were not known to the 
accused, and therefore could not have prompted a motive in him 
to commit the crime with which he stood charged. 

In answer to this exception, we deem it only necessary to 
say that it would be difficult to perceive how the evidence of 
Everett could have done more than produce upon the minds 
of the jury the impression that the deceased entertained intensely 
bitter and revengeful feeling towards the accused. There is 
nothing whatever in the evidence given by the witness which 
indicated, or even suggested, to the jury that the accused was 
guilty of the charge for which he was then being tried. On the 
contrary, if the evidence of the witness made any impression 
on the jury, it must have been favorable to the accused, for the 
reason that the witness stated that he found in his investigation 
no evidence of guilt against the accused, and the jury were 
told that this evidence was admitted for the sole purpose of 
showing the feelings between the deceased and the accused. The 
authorities we have cited abundantly sustain the ruling of the 
trial court in admitting the evidence of this witness. 

Another assignment of error is the admission of the testimony 
of witness P. S. Livermore, treasurer of the Ithaca Gun Com- 
pany, to prove an original entry upon the regularly kept books 
of that company. The witness proved that the sales book of 
the Ithaca Gun Company produced at the trial, showing the 
records of shipments made by that company from the 30th day 
of October, 1906, to the 18th day of September, 1907, was a 
book containing original entries. In other words, it was proved 
that the sales book was in fact one of the books regularly kept 
by the Ithaca Gun Company, and used for the purpose of making 
just such entries and records as appeared therein. Very true, 
the bookkeeper who made the entry proved in this case did not 
testify on the trial, but it is also true that the bookkeeper's at- 
tendance could not be enforced, as he was beyond the juris- 
diction of the trial court. The book produced in this instance 
was certainly a book of equal authenticity with an ordinary book 
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of accounts, and this court held as far back as the cases of 
Downer v. Morrison, 2 Grat. 250. and Hampton, etc. v. Michael, 
6 Grat. 151, that "copies of original entries on plaintiff's books 
were competent evidence to show to whom goods were sold." 
Here not a copy of the entry but the original book of entry was 
produced, and authenticated by an officer of the company. 

The case of Vinal v. Gilman, 21 W. Va. 301, 45 Am. Rep. 
562, is directly in point, in which it was held that: "A book 
of original entries, in which an entry is made in the usual course 
of business, at the time of the transaction, of matters within 
the personal knowledge of the bookkeeper, is admissible if the 
bookkeeper be dead at the time of trial, or be a nonresident, or 
cannot be produced as a witness on account of insanity or other 
cause." 

We are of opinion that the testimony given by Livermore, 
to the effect that the Ithaca Gun Company sold and shipped to 
the Leonard Hardware Company on June 29, 1907, a certain 
lot of guns, among which was a gun having upon its forearm 
the same number as on the forearm of an Ithaca gun picked 
up near where the victim of this murder was found lying, was 
properly admitted in evidence as tending to prove a fact to be 
considered by the jury along with the other facts and circum- 
stances which the evidence adduced tending to prove, viz., that 
one of these guns was afterwards owned by the accused, and 
was in his possession shortly before this murder. 

In the course of the trial J. U. Burges was permitted to tes- 
tify as to inconsistent statements of one Everett Holland, a wit- 
ness called for the commonwealth, and to discredit the testimony 
of that witness. This ruling of the trial court is assigned as 
error. 

It clearly appears in the record that the course of procedure 
adopted by the attorney for the commonwealth in respect to the 
summoning, examination, and impeachment of the witness 
Everett Holland conformed to the requirements of section 3351, 
Code 1904, and has the approval of this court in McCue's Case, 
103 Va. 870, 49 S. E. 623. Here both of the conditions upon 
which the contradiction and impeachment of a witness by the 
party who called him is permissible were shown to exist. The 
witness Holland turned out to be adverse to the commonwealth, 
and the attorney for the commonwealth was "surprised" by the 
evidence he gave in, as was stated by Mr. Burges. In this con- 
nection the court properly instructed the jury that the evidence 
of Everett Holland, so far as it contradicted any statement of 
any witness introduced by the defense, was proper rebuttal, and, 
so far as it showed he had made different statements to Mr. 
Burges, "it can only go to his (Holland's) credibility, and affect 



1910.] HARDY V. COMMONWEALTH. 267 

his veracity and truthfulness." This, the accused's seventh as- 
signment of error, is also without merit. 

The eighth assignment of error relates to the refusal of the 
court to set aside the verdict of the jury, because the jury had 
been permitted by the officers of the court during the trial to at- 
tend a moving picture show. 

It appears that the jury, in company with two deputy sheriffs, 
on two nights during the trial were allowed to go in a body and 
occupy one of the galleries of a room in which the moving pic- 
tures were exhibited, that this gallery was used exclusively by the 
jury and the deputies, and that no person communicated with 
them while in attendance upon the show ; nor is it contended that 
any wrong was purposely committed by any one connected with 
the visit to this entertainment, but it seems to be conceded that 
all were acting in the best of faith. 

It is contended, however, by counsel for the accused that as 
the pictures exhibited at the show were a reproduction of a trag- 
edy called "Vengeance in Normandy," wherein two suitors for 
the hand of a lady quarreled and one of them lay in wait along a 
road near the home of the lady, attacked his rival with a dagger 
and felled him to the ground, the attack, however, not proving 
fatal, this exhibition was calculated to influence and inflame the 
minds of the jury by reason of its similarity to the case which 
they were trying, and that the scenes on the canvas were cal- 
culated to unduly impress them with the horror of the crime, and 
to prejudice their minds, unconsciously it might be, against the 
accused. 

We fail to appreciate the similarity of the exhibition wit- 
nessed by the jury to the case they were trying, but do recognize 
the indiscretion on the part of the officers of the court in charge 
of the jury, and their conduct is highly censurable. The question, 
however, to be determined here is: Has the accused been preju- 
diced by the misconduct of the officers in permitting, and of the 
jury in attending, the picture show, of which he only complained 
after the jury had rendered their verdict, although he knew be- 
fore the conclusion of the trial that the jury had been attending 
the show ? As already stated, there was no communication made 
to the jury bearing directly or indirectly upon the issue of the 
guilt or innocence of the accused, and we have searched in vain 
the record for a fact or circumstance in this connection prejudi- 
cial to the accused. The fact that the jury saw a picture of a 
somewhat tragic character falls far short of reasonable ground of 
objection to their verdict. Nowhere in the record does it appear 
that any member of the jury were influenced or affected in any 
way, or could by possibility have been influenced or affected by 
seeing the picture show. On the contrary, the positive and un- 
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contradicted proof, taken after the trial had ended, demonstrates 
not only that no member of the jury was directly or indirectly 
prejudiced against the accused by seeing the picture referred to, 
but that not the slightest impression affecting the case which they 
were to try was made, or could have been made, by anything that 
appeared upon the picture. 

The foregoing facts as to the jury not having been communi- 
cated with or affected in any way prejudicial to the accused by 
their attendance upon the picture show are borne out by the affida- 
vits of the deputy sheriffs who had charge of the jury, and by 
each member of the jury themselves, read to and considered by the 
court on the motion to set aside the verdict because the jury had 
attended the picture show. No case can be found, we believe, 
where it is held that a verdict of a jury should be set aside upon 
the facts shown in this case touching the attendance of the jury of 
the picture exhibition. Of course, as the authorities hold, where 
the jury or some member of it was in some way subjected to 
influence which would be calculated to influence them in coming 
to a verdict, the verdict should be set aside; but the mere sight 
or hearing of things which were harmless and innocent, and 
which had no connection with the case they were trying, and 
could have no bearing or influence upon their verdict, will not 
serve to invalidate their verdict. 

This view is sanctioned by Thompson's Case, 8 Grat. 637, 
Trim's Case, 18 Grat. 983, 98 Am. Dec. 765, and Kennedy's Case, 
2 Va. Cas. 510, and it also has sanction in McCue's Case, supra, 
where it was held that the reading of the daily newspapers in 
which full accounts were given of the trial, with sensational 
headlines, which could hardly escape the attention of the reader, 
even though he faithfully endeavored to avoid all parts of the 
newspaper which referred to the trial, was not sufficient ground 
to invalidate the verdict of such jury, especially when the counsel 
for the accused knew at the time that the jury were so reading 
such newspapers, and made no objection until after their ver- 
dict was rendered. See, also, Thompson & Merriam on Juries, 
pp. 413, 415. 

In this case it is conclusively shown by the evidence taken 
after the trial that counsel for the accused knew that the jury 
attended the moving picture show before the case had been 
submitted to them for their verdict, and that with knowledge 
of this fact they remained quiet, and raised no objection to the 
action of the jury in this behalf, taking their chances of a favor- 
able verdict, and raised this question only after the jury had 
rendered a verdict against the accused. 

"A party cannot go forward with a trial and take his chances 
of success, and, after the case has gone against him, seek a new 



1910.] HARDY V. COMMONWEALTH. 269 

trial upon some act of the jury known to him before the case 
was submitted to them, and which he afterwards claimed to be 
misconduct." A. & D. Ry. Co. v. Peake, 87 Va. 130, 12 S. E. 
348; Williams' Case, 93 Va. 769, 25 S. E. 659; McCue's Case, 
supra. See, also. State v. Ballew, 83 S. C. 82, 63 S. E. 688. 

We are now brought to the remaining assignment of error, 
which presents the question whether or not the trial court should 
have set aside the verdict because contrary to the law and the 
evidence. 

The law of the case was propounded to the jury in a series 
of instructions, to none of which did the accused take exception, 
and many of the material facts and circumstances proven at the 
trial have been already adverted to in connection with other 
questions disposed of in this opinion and need not be here re- 
peated. 

At the outset we may say that the evidence very conclusively 
shows (1) that the accused had not only a grudge against the 
deceased, but bore toward him a feeling of revenge; and (2) 
that he held human life cheap and was a man whose first thought 
was to kill the man against whom he felt a grievance. The 
threats he made against the accused, which we have narrated, 
the finding on the scene of this horrible tragedy of the forearm 
of an Ithaca gun such as was owned by him and in his possession 
up to the date of this murder, so far as the evidence shows, the 
putting into his pocket of a pistol answering in character and 
caliber to the character and caliber of the pistol from which the 
bullets entering the body of his victim might have been fired, 
and the wad found in deceased's body of the size used in the 
gun he owned, and the stamp as to contents answering to the 
class of cartridges he alone kept on sale in the neighborhood, 
told an awful and damning story against the accused, entwining, 
along with the other facts and circumstances testified to, around 
him such a network of incriminating circumstances that he did 
not, and could not, extricate himself. 

He attempted to prove by A. A. Holland and his wife, at 
whose house he had lived on the most intimate terms and re- 
lationship for years, and by a sojourner at that house for some 
months, an alibi ; but with respect to this testimony we forbear 
to say more than that a careful reading of it leads irresistably 
to the conclusion that the jury were well warranted in wholly 
disregarding it, as doubtless they did. 

A weak and absolutely futile attempt was made to prove that 
the accused had parted with the Ithaca gun traced to his owner- 
ship several days before the 26th day of October, 1908, and the 
one witness testifying in this connection not only could not give 
the name of the buyer, but told such a flimsy and improbable 
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story that the jury could not have given the least credence to it. 
To the finding of the forearm of an Ithaca gun bearing the num- 
ber 140,444, dropped by accident by the assassin at the scene of 
this crime, is added the proof of the incriminating circumstance 
that this same forearm of the gun had bounded or dropped off 
the gun when used by its owner from whom the accused ac- 
quired it; that the former owner, while out hunting with this 
gun but a short while before the accused' became its owner, said 
to his companion that a piece of his gun was gone, and, upon 
the suggestion of this companion, search was made where the 
gun was last fired, and there the missing forearm was found. 
By an unbroken chain of circumstances an Ithaca gun bearing 
upon its forearm the number 140,444 was substantially and fairly 
traced from the manufacturers of the gun at Ithaca, N. Y., to 
a firm in Petersburg, Va., from that firm, in October, 1907, to 
Holland & Hardy who bought it for Holland, from Holland to 
Samuel Hardy, the accused, and from the accused to the spot 
where the deceased, the object of the accused's venom and malice, 
received his death wounds, and from just such a gun, loaded 
with just such cartridges as that gun carried, and just such as 
the accused had a supply of. 

Again, the accused sought to break the force of the circum- 
stantial evidence unmistakably pointing to him as the person 
guilty of the foul murder of the deceased by introducing testi- 
mony to show that a negro man by the name of George Wiggins 
had made some sort of a vague and indefinite threat against the 
accused or his family; but, in addition to this testimony develop- 
ing nothing worthy of the consideration of the jury, Wiggins 
testified for the commonwealth at the trial of this case, and 
made the statement, which remained uncontradicted, that he and 
the deceased were never unfriendly, that they amicably settled 
the little differences between them about some ditching some time 
before the deceased's death, and that he (witness) was not in 
the county of Nansemond, but in the county of Isle of Wight, 
on October 26, 1908, the date of the murder of the deceased. 

The accused was clearly put in a position in which it was in- 
cumbent upon him to explain the incriminating circumstances 
pointing to him as the party guilty of the horrible crime with 
which he was charged. If he had made a bona fide disposition 
of the gun in question, he could have proven it beyond all doubt, 
and his effort to prove that fact and an alibi by unsatisfactory 
evidence left him in a worse condition than if he had not made 
an effort. 

It is well recognized that the conduct of one accused of a 
crime after its commission becomes known is a circumstance to 
be considered. On the day after the commission of this murder, 
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when all or nearly all persons in and around the little town of 
Holland were going to the home of the deceased, offering sym- 
pathy to the family, and to aid in running down the perpetrator 
of the crime, the accused went not to the home of the deceased, 
nor did he manifest the least concern as to what had happened; 
but in the course of the day, when it had become generally 
known that bloodhounds had been ordered and were expected 
soon to arrive, he mounted a lumber wagon and rode away into 
the forest, where he remained for hours, and doubtless till all 
fear of being pursued by bloodhounds had vanished. 

The jury have considered the vicious and repeated threats 
proven to have been made by the accused, going to show that 
he was a declared enemy of the murdered man, having a motive 
to take his life; that he had a double motive — one of revenge, 
the other to prevent a prosecution against him for a criminal 
offense, in fact two, for one of which, if found guilty, he would 
have been severely punished, and all the evidence tending to 
prove the motive, the proximity and the opportunity, and all of 
which concentrated on the accused, his efforts to break down 
this overwhelming proof adduced by the commonwealth wholly 
failing. The entire evidence in the case has had careful consid- 
eration, and, while there are naturally numerous conflicts and 
inconsistent statements of witnesses therein, the jury were the 
sole judges of the facts and circumstances which the evidence 
tended to prove, and the inferences or conclusions to be drawn 
therefrom, and they have concluded that the evidence established 
the guilt of the accused. 

By a long line of decisions by this court, coming down to 
O'Boyles' Case, supra, and later, it has been settled that the jury 
are not only the judges of the credibility of witnesses, but of 
the weight to be given to their testimony, and their verdict solves 
all conflicts and contradictions among them; that a court has 
no power to grant a new trial, unless the verdict is against the 
law, or is contrary to the evidence, or is without evidence to 
support it. 

Upon the whole case, we are of opinion that the verdict against 
the accused was not only fairly rendered, but is amply supported 
by the evidence, and therefore the judgment of the circuit court 
in accordance with the verdict of the jury is affirmed. 

Affirmed. 



